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CONSIDER AUTHORIZING THE EXECUTIVE OFFICER OR HER DESIGNEE TO
SIGN A MEMORANDUM OF AGREEMENT AMONG

THE U.S. DEPARTMENT OF COMMERCE, NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION, NATIONAL OCEAN SERVICE, OFFICE OF

NATIONAL MARINE SANCTUARIES AND THE STATE OF CALIFORNIA NATURAL
RESOURCES AGENCY, OCEAN PROTECTION COUNCIL, CALIFORNIA
DEPARTMENT OF FISH AND WILDLIFE, CALIFORNIA FISH AND GAME

COMMISSION, CALIFORNIA COASTAL COMMISSION, AND THE CALIFORNIA
STATE LANDS COMMISSION, TO DESCRIBE THE CONSULTATION PROCESS
FOR THE OFFICE OF NATIONAL MARINE SANCTUARIES AUTHORIZATION OF
COMMERCIAL SHELLFISH AQUACULTURE PROJECTS WITHIN GULF OF THE

FARALLONES AND MONTEREY BAY NATIONAL MARINE SANCTUARIES

BACKGROUND:
Pursuant to the National Marine Sanctuaries Act (NMSA)(16 U.S.C. § 1431 et
seq.), the Office of National Marine Sanctuaries (ONMS), within the National
Oceanic and Atmospheric Administration (NOAA), is responsible for managing a
network of 14 nationally significant marine areas encompassing more than
170,000 square miles of marine and great lakes waters from Washington state to
the Florida Keys and Lake Huron to American Samoa. The Gulf of the Farallones
National Marine Sanctuary (GFNMS) was designated by NOAA as a national
marine sanctuary in 1980. The Monterey Bay National Marine Sanctuary
(MBNMS) was designated by NOAA as a national marine sanctuary in 1992.
Under the NMSA, the ONMS manages the sanctuaries to protect, maintain,
enhance, and restore biological communities, natural habitats, populations, and
ecological processes, and facilitate compatible, non-prohibited public and private
uses of the marine resources in sanctuaries. The NMSA also allows the
Secretary of Commerce to enter into agreements with states to carry out the
purposes and policies of the NMSA, including development and implementation
of coordinated plans for the protection and management of sanctuary areas.

As part of its efforts to protect and manage the MBNMS and GFNMS, ONMS is
proposing regulations that would prohibit the introduction of introduced species
into state waters of the MBNMS and GFNMS. However, both the State, through
leases issued by the California Fish and Game Commission, and the ONMS
oversee commercial shellfish aquaculture activity in state waters within the two
sanctuaries. As a result, the parties recognize the need to describe, through the
proposed memorandum of agreement (MOA), the meaning of “non-invasive
introduced species” for purposes of shellfish cultivation, as well as a collaborative
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review process for lease and permit applications to reduce delays and ensure
resource protection. As defined in the MOA, “non-invasive introduced species”
means “an introduced species whose introduction will not cause significant
adverse effects to sanctuary resources or qualities.” Under the terms of the MOA,
this definition would apply whether a project proposes introduction of a species
already being cultivated in the sanctuary or introduction of an entirely new
species.

The MOA would provide a framework for the Commission’s participation in
collaborating, cooperating, and sharing information among ONMS and the State
parties to the MOA for: (1) State actions to consider commercial shellfish
aquaculture activities in any portion of Tomales Bay within the GFNMS, and (2)
ONMS authorization of permits or leases issued by the State for commercial
shellfish aquaculture within State Waters in the MBNMS. As part of the MOA, the
Commission would agree to cooperatively undertake implementation efforts and
share information and expertise where relevant or necessary for that effort to be
successful.

PUBLIC TRUST ANALYSIS AND RECOMMENDATION:
Statutory Authority:

Public Resources Code sections 6005, 6216, and 6301; California Code of
Regulations, Title 2, section 2000, subdivision (b).

Public Trust and State’s Best Interests Analysis:
Preservation of commercial shellfish aquaculture habitat is water-
dependent and is generally consistent with the common law public trust
doctrine. California courts have observed that that preservation of fisheries
and habitat are authorized uses of public trust lands. (See, for example,
Marks v. Whitney (1971) 6 Cal.3d 251, 259-260.)

The proposed MOA is designed to implement a collaborative multi-agency
approach to share information and expertise where relevant or necessary
for the protection of the natural environment and fisheries. The proposed
MOA is consistent with the public trust doctrine because fisheries and the
preservation of public trust lands are recognized public trust uses.
Additionally, the MOA will help ensure that commercial shellfish
aquaculture uses do not conflict with other public trust uses by facilitating
federal and state coordination to assure that assessments of aquaculture
projects are consistent with the best available information and
methodologies. Commercial shellfish aquaculture benefits the public
statewide through food production, revenue generation, and promotion of
commerce. Based on the above analysis, staff believes authorization of
the MOA is consistent with the common law public trust doctrine and in the
best interests of the state.
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OTHER PERTINENT INFORMATION:
1. Participation in the MOA is consistent with Strategy 3.2 of the

Commission’s Strategic Plan - Commit to early and meaningful
coordination and collaboration with local, state, and federal agencies, and
implements Key Action 3.2.1, Continue to devote staff resources to
interagency and intergovernmental policy development and
implementation.

2. The authorization to enter into a Memorandum of Agreement is not a
project as defined by the California Environmental Quality Act (CEQA)
because it is an administrative action that will not result in direct or indirect
physical changes in the environment.

Authority: Public Resources Code section 21065 and California Code of
Regulations, Title 14, section 15378, subdivision (b)(5).

EXHIBIT:
A. Memorandum of Agreement

RECOMMENDED ACTION:
It is recommended that the Commission:

PUBLIC TRUST AND STATE’S BEST INTERESTS:
Find that the proposed MOA is consistent with the common law public
trust doctrine and is in the best interests of the State.

AUTHORIZATION:
Authorize the Executive Officer or her designee to execute a
Memorandum of Agreement, substantially in the form of Exhibit A, among
the U.S. Department of Commerce, National Oceanic and Atmospheric
Administration, National Ocean Service, Office of National Marine
Sanctuaries through Gulf of the Farallones National Marine Sanctuary,
Monterey Bay National Marine Sanctuary, the California Natural
Resources Agency, Ocean Protection Council, California Department of
Fish and Wildlife, California Fish and Game Commission, California
Coastal Commission, and California State Lands Commission, to describe
the consultation process for the Office of National Marine Sanctuaries
authorization of commercial shellfish aquaculture projects within Gulf of
the Farallones and Monterey Bay National Marine Sanctuaries.






































